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[.LABO1XX I_AVV Ablo 30CIAI_ 3ECuUPITY I_AVY

CaHacblipoB H.T.
VIHHOBALMOHHbI/ EBPa3MIACKN YHUBEPCUTET,
r. Masnogap, KasaxcTaH, marucTp topucnpygeHuuu

NMPABOBOE MNOAOXEHUE OCYXAOEHHbIX,
OTBbIBAIOW WX HAKA3AHWE
B CJIEACTBEHHOM U3OJTATOPE

Mpo6nembl NMPaBOBOro MOMOXEHWs (CTaTyca) nuy, OT6GbIBAOWMX HakasaHUA B
BUAE NMLeHns cBo60Abl, OTHOCATCA K YACNY Hanmbosnee BaXHbIX B Yro/lOBHO-UCMON-
HWUTENbHOM TeOpUX 1 NPaKTUKE.

Mpexzae YeM NeperTh K UCCNEA0BAHMIO U XapaKTepPUCTMKE MPaBOBOro MOOXe-
HUS OCY>KAEHHbIX, OCTaB/IEHHbIX B CNIE4CTBEHHOM M30/ISTOPE ANA BbINOAHEHUS paboT
rio X03AMCTBEHHOMY OBCNY)XMBaHUIO, HEOOXOAUMO CHOPMYNMPOBATbL OCHOBHbIE TEO-
peTuyecKmne NONOXKEHNUs NOHATUA «MPaBOBOE MONOXEHME», a TaKXKe ero pa3paboTaH-
HOCTU B fecTBYIOLLEM 3aKOHOoAaTeNbeTBe PK.

Pecny6nmka Ka3axcTaH, yBaxaeT 1 OXpaHseT rnpasa, CBO60Abl 1 3aKOHHbIE NHTE-
pecbl OCYXJeHHbIX, 06ecrneymBaeT 3aKOHHOCTb MPUMEHEHUA CPeACTB MX WUCnpasfe-
HWS, X NPABOBYIO 3aLLMTY U NNYHYHO 6€30MacHOCTb NPY UCMONHEHUN HaKa3aHuWit (4.1
c1.8 YUK PK).

Heob6xoanMo 0TMeTUTb, YTO B OTAMUME OT paHee AgelicTBoBaBwero TK PCOCP,
rAe NpUBOAMNOCH Wb 0bLLee onpefeneHe NPaBoOBOro NOMOXKEHWS OCYXAEHHbIX, B
YUK P® n YUK PK aTomy BaxHeiiLIeMy MHCTUTYTY NOCBSiLEHa OTAe/bHas rnasa 2,
cocToswas n3 6 crarein (ct. 8-13 YUK PK). YkasaHHas rnaea 2 YUK PK, ucxoga ms
COLManbHO-NPaBoBOli 3HAUYMMOCTM OTHOLLIEHWiA, BXOAALLMX B €e MpeaMeT, NocTaBneHa
3aKOHOfaTesleM Ha BTOPOe MeCTo, Cpasy 3a rNaBoii, ycTaHaB/MBaroLLein obLme noso-
YKeHus. ITO BMNOMHe 3aKOHOMEPHO Y OHPaBAAHHO, YUNTbIBAA apXUTEKTOHUKY KOHCTU-
Tyuun PK, rae rnasa o npaBoBOM MOJMIOXKEHUWN Yel0oBEKA U rpaxaaHnHa TakXe pacno-
NOXeHa nocne 06LWMX KOHCTUTYLMOHHBLIX NOMOXEHUA 1 npuHuunoB. Kpome Bcero
MpOYero 3T0 CBUAETENLCTBYET O TOM, YTO B HACTOSLLEE BPEMS HPABOBOW CTaTyC OCYX-
[EeHHbIX pernameHTUpyeTcs 3aKOHOM, & He BeAOMCTBEHHbLIMW HOPMATUBHLIMU aKTamMu,
Kak Oblno npexge. 3T0 06CTOATENbCTBO MMEET UCK/HOUUTENIbHO BaXKHOE 3HaueHue, B
T.4. U B aCMeKTe HEYKOCHUTEIbHOTO CO6MI0eHNS 3aKOHHOCTH.

WTak, ocyx[eHHble ABAAITCA CyObeKTaMU Kak 06LLerpaxaaHCKuX, Tak 1 crewum-
aNbHbIX, MPUCYLLMX TOMbKO YCNOBUAM OTObIBaHWS HakasaHus, OTHOLLEHWSM. B pesy/ib-
TaTe y HUX NOSBAAKTCA crieunduyeckne npasa, 3aKOHHbIe UHTEPeChl U 0653aHHOCTM.
OHM ripeAcTaBnsOT COB0M CaMOCTOATENbHbIA 3eMEHT COAepXKaHWs NPaBOBOro CTa-
TyCa CO CBOMM HasHayeHWeM W CYLLHOCTbIO.
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MTaK, nepexoss K XapakTepuCTUKe NpaBoBOro MoMOXeHWs OCYXAEHHbIX, OCTaB-
NEHHbIX B CNEeACTBEHHOM M30M1SATOPE AN BbIMOAHEHNS paboT NO X03ANCTBEHHOMY 06-
CNY>XUBaHWIO, B NepByl0 0Yepedb, HeOOXOAVMMO OCTAHOBUIbCA Ha UX HOPULNYECKUX
iTpM3HaKax.

PyKoBOACTBYSICb NONOXEHUAMU cTaTel 69, 72 YUK PK, MOXHO BblgenuTb cne-
JyloLLme IopUANYEcKMe NpU3HaKu JaHHOW KaTeropum oCY>KAeHHbIX:

a) CoBepLUEHHONETHYE LA, BMEPBbIE OCYXAEHHbIE K INLLEHNIO CBOBOADI;

6) Jlnua, ocy>XaeHHble Ha CPOK He CBblLUe MATK NeT;

B) OCyX[eHHble, KOTOPbIM OTObIBaHWE HaKa3aHWs Ha3Ha4YeHO B UCMPaBUTENbHOM
KONOHUW 0BLLErO PEXUME,;

r) Cornacue ocy>KAeHHOro, 06nafatoiLero npu3HakaMmm, ykasaHHbIMW B MyHKTax
a, 6, B, Ha OTObITME HaKa3aHUA B C/IEACTBEHHOM W30/ATOPE, BbIPAXKEHHOE B NUCbMEH-
HoWi (hopMe;

[) PelleHne HavanbHWKa CNefCTBEHHOro M30/18TOpa 06 OCTaBIEHUW OCYXAEH-
HOrO B CNEeACTBEHHOM M30M1STOPe 415 BbIMNOMHEHUA paboT No X034ACTBEHHOMY 06Cy-
YKNBAHMIO.

B nyHKTax a, 6, B 3aKpeneHbl HENOCPeACTBEHHbIE 0653aTeNbHbIE ropuanyeckmne
npu3Haku, o0bnagas KoTopbiMK OCYXKAEHHbIE MMeroT BO3MOXHOCTb BbIpa3uTb CBOE CO-
rnacve Ha fanbHelillee oT6bIBaHWE HaKa3aHUA B CNeACTBEHHOM u3onaTope. ApyrumMu
cnoeamul, Npu OTCYTCTBUM 3TUX MNPU3HAKOB HEBO3MOXHA peanun3aums NOMOXKEHWN,
YKa3aHHbIX B MyHKTax I ¥ 4. O4HaKo OTCYTCTBUE XOTH Obl O4HOIO WX 3TUX MPU3HAKOB
6yneT Bneyb 3a COOOM OTCYTCTBME HOPUANYECKU 3aKPENNeHHOro npaBoBOro craTyca
OCY>XIEHHOr 0, OCTaB/IEHHOr 0 B CNIe4CTBEHHOM W30/ATOPE A1 BbIMO/IHEHWS paboT no
X03AACTBEHHOMY 0BCMY>XVBAHUTO.

Vcxofst u3 BbllleyKasaHHbIX MON0XEHWIA, MOXHO YTOUYHMTb, YT0 YUK PK perna-
MEHTMPYIOTCA NpoLefypHble NpaBua, CBA3aHHbIe C NOPALKOM OCTaB/IEHUS OCYXIEH-
HOr0 A4/151 XO3ANCTBEHHOIO 06CNYXMBaHUA CNeACTBEHHOrO m3onsaTopa. MNpexae Beero,
Ans aToro TpebyeTca NpefocTaBnseMoe B MMCbMEHHOI (hopMe Corfiacue camoro OCyX-
[eHHoro. [laHHoe Npaswio UrpaeT He TOIbKO (DOPMasibHYHO POfb, HO U ABNSIETCA OMpe-
[eNeHHON rapaHTveid cobnogeHns npasB ocyXAeHHOro. Tak, BO3HMKAaeT BOMPOC, Kak
ObITb, €CIM OCYXX[EHHBIA CHayana corfacuncs ocTtaTbCs B CNEACTBEHHOM W30/sTOpe,
a 3aTeM, yepe3 HEKOTOPOE BpeMmsl, PeLLmMT OTNPaBUTLCS ANA faNbHEALIEro 0TobIBaHUS
NULWeHNs cBoB0bl B HA3HAUYEHHYIO eMy NPUIroBOPOM Cy/a UCNPaBUTESIbHYIO KOOHUIO
o6Lero pexuma? lymaetcs, 4T0 aAMUHUCTPaLMA CNefCTBEHHOIO n3onaTopa o6s3aHa
YLOBNETBOPUTL €ro TpeboBaHWe U He BrpaBe NPensTCTBOBaTL EMY B HarnpasfieHUn ans
[anbHeliero oTobiBaHNsA HaKa3aHWs B KOOHNHO.

HKOpranYeCcKUM LOKYMEHTOM, B COOTBETCTBUM C KOTOPLIM OCYXX/JEHHBIA 0CTaB/s-
eTCs ANS BbIMO/HEHMA PaboT MO X03ANCTBEHHOMY 06CNY>XUBAHWIO, ABMSETCS MPUKa3
Haya/lbH1Ka CNefjCTBEHHOr0 n3onaropa. OAuH 3K3eMNIAP 3TOro JOKYMeHTa npuobLua-
€TCA K IMYHOMY fleNly OCYX[EHHOrO.

[Janee, cnefyet ckasartb, UTO OCTaB/IeHWE B CIE4CTBEHHOM W30/IATOPE OCYXKAEH-
HOrO A4N51 X03AWCTBEHHOrO 0OCMY)XXMNBAHWSA Pa3peLLaeTCcs B UCKTHOUMTENbHBIX CyYasX.
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VIHbIMY cnoBamu, TpebyeTcs He TOMbKO COBNOAEHMEe, MEPEUNCIEHHBIX B YTO/TOBHO-MC-
MONHWTE/ILHOM 3aKOHe (POpMabHbIX TPeboBaHWA. HeobXoaMMO yumnThbiBaTh XapakTep
1 06CTOATENIbCTBA COBEPLLUEHHOTO NPECTYMN/EHUs, ero NoBefjeHNe B NEPUOA HaxoXae-
HWSA B CNeACTBEHHOM u3onsaTope. OCyX/eHHbIE, OCTaBASEMbIE B CNEACTBEHHOM U30AS-
TOpe AN BbINONHEHWUS XO3AWCTBEHHbLIX paboT, AO/MKHLI COOTBETCTBOBATb He TO/bKO
YCTaHOB/IEHHbIM MPaBOBLIM KPUTEPUAM, HO M 061aaaTh NPoheccnoHaNbHbIMU 3HAHM-
AMU 1 onpefeneHHbIMU IMYHOCTHBIMU XapaKTepUCTUKaMU.

HeT Heo6X0AMMOCTM FOBOPUTL O TOM, Kakoe 3HaueHne AN HOPManbHOro yHK-
LIMOHMPOBAHWNSA OPraHOB, UCMOMHAIOWMX HaKa3aHusa (B T.4. U CNeCTBEHHbIX U30NATO-
poB), UMeeT Nnony4eHve UHHopMaLMKn 06 OCYXAEHHbIX, UX COLManbHO-AeMorpaguye-
CKUX, YrOM0BHO-MPaBOBbIX, YTOM0BHO-UCMONHNUTENIbHbLIX U UHbIX XapaKTepucTUKax.

Hawn6onbLuee YACNO0 OCYXKAEHHbIX, OCTaB/IEHHbIX B CNEACTBEHHOM M301STOpe A5
[anbHelilero oTobIBaHUA HakasaHWs, COCTaBAAIOT ULA, COBEPLUMBLUNE Kpaxm (45%);
TSXKKME TenecHble nospexaeHus (30%); rpabex v pasdoii (10%); xynuraHctso (10%);
nsHacunosaHue (5%). MNMpoLEHTHOE COOTHOLLEHWNE B3ATO HA OCHOBAHUW U3YYeHUs U
06006LLeHNSs MaTeprasioB MMYHbLIX AeN OCYXAEHHbIX, OTObIBAOLUX HaKa3aHue B cres-
CTBEHHOM M30/14TOpE.

K.10.H. ®okeeBa HO.B.
MHCTUTYT rocygapcTsa v npaBa THOMEHCKOro rocyfapCTBEHHOIO YHMBEPCUTETA,
Poccusa

MOAAUYA ANENTALUNOHHOW
XAJTOBbIl 1 KA3YCbl TPYAOBOI'O MNMPABA:
NMPOBJIEMHbBIE BOIMNPOCHI NMPABOTMNMPUMEHEHWA

B cooTtBeTCTBUM CO CT. 209 'paXkAaHCKOro iTpoLeccyanbHOro Kogekca P® (nanee
no TekcTy - 'TIK) pelleHns cyda BCTYNaloT B 3aKOHHYHO CU/TY MO UCTEYEHUU CPOKa Ha
anennaunoHHoe o6XanoBaHWe, eClN OHU He 6bln 06XanoBaHbl. B cnyyae nogayn
anennsuuoHHON Xanobbl pelleHne cyaa BCTyNaeT B 3aKOHHYH CU/y NOc/e paccMoT-
peHus cyfioM 3TOW Xanobbl, ecnu 0bxanyemoe peLlueHune cya He OTMEHEHO.

Opyrue ctatbn MK pernaMmeHTUpYOT NOCNEACTBUA NPONYCKa CpoKa Ha nogavy
anennaunoHHo xanobbl. CT. 109 MK 3akpennseT, 4To NpaBo Ha COBepLUEeHMe Npo-
LleccyanbHbIX AeACTBUIA norallaeTcs ¢ UCTeYeHUEM YCTaHOBMIEHHOMO (hefepasnbHbIM
3aKOHOM W/ Ha3Ha4YeHHOro cyfom npoueccyansHoro cpoka. Ct. 112 MK npegy-
cMaTpuBaeT, 4TO AMLaM, MPONYCTUBLUMM YCTaHOBMEHHbIN (efepaibHbIM 3aKOHOM
npoueccyasibHbIA CPOK NO NPUYMHAM, MPU3HAHHBIM CY0M YBXXUTENbHbIMK, Npony-
LLEHHbIA CPOK MOXET 6bITb BOCCTAHOB/MEH. [pONyLLeHHbIV CPOK Ha mogady anensns-
LIMOHHOM anobbl MOXeT 6bITb BOCCTAHOB/IEH TO/IbKO B UCKNKOUUTENbHBIX CAy4asX,
KOorfa cyf npusHaeT YBaXXWUTeNbHbIMU NPUYMHBI €ro Nponycka no 06CToATeNbCTBAM,



