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3AKOH

NCTOPUA HA OBPXABATA U 3AKOH

Gren’ N. M.
Lviv Regional Administrative CourtJudge, Lviv, Ukraine

MEDIATION IN THE STRUCTURE
OF CONCILIATION PROCEDURES

Conciliation procedures along with court procedures for resolving dispute with
many positives and therefore require special attention in scientific research.

Legal practice reconciliation asthe dispute resolution procedure set aside a special
place. As arule, areconciliation ofjurisprudence understands Judicial and Extrajudi-
cial agreement of the parties to end the dispute by mutual concessions. Speaking about
the benefits of reconciliation before the imperious «force» the case by addressing, on
the basis of long-intensive procedures determined by the «winner» and «loser» you
should pay attention to the statement of E.O. Nyefyedyeva that allows the parties to
achieve reconciliation subjective justice, as the true facts of the case are known only to
them, unlike the court, they are not bound by claims [1, 18-22, 24]

In the legal validity of reconciliation can be applied in various spheres of social
relations and have different forms of expression.

Especially problematic is the theoretical understanding of conciliation procedures
in countries where they are not very common, or are formal. These concerns Ukraine,
where there are anumber of organizational, legal and theoretical problems. These in-
clude in particular aparallel use of the terms «mediation», «reconciliation», indicating
the need for development of Ukrainian unified terminology in the field of conflict res-
olution [2, p. 25].

Clear classification requires specific characteristics. In our opinion conciliation
alternative (non-judicial) settlement of disputes include:

* Negotiations - communication between the parties to coordinate the interests
and objectives, which are characterized by equal opportunities for parties to control the
situation and making a decision. In the process of interaction between the negotiators
exchanged information necessary for combining opposing views and positions. Nego-
tiations are increasingly being used to solve crisis and conflict situations, so urgent
problem of action selection algorithm in solving them in the interests of the parties,
their promotion and principles of law;

¢ Arbitration courts - is an institution resolving civil disputes based on mutual
will of the parties. Arbitration of disputes parties in civil and commercial relations de-
fined by the Constitutional Court of Ukraine as akind of non-state jurisdictional activ-
ities that arbitration courts exercise by the laws of Ukraine by applying particular meth-
ods arbitrage. Implementation of arbitration courts security features are provided by
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them is notjustice, and arbitration of disputes parties in civil and commercial relations
within the law designated by p. 5. 55 of the Constitution of Ukraine [3];

. Mediation as a method of dispute resolution, used since times of the primitive

society. The involvement of athird neutral party to resolve conflict was associated with
the need to survive. The first to use this method of reconciliation were priests and lead-
ers to ensure law and order and security. The Ruska Pravda, one of the oldest monu-
ments of law, was assigned to the institution of «child» who took part in the debate on
the division of the inheritance, then calling reconciliation of the parties acted the Rus-
sian Orthodox Church in the person of the parish priests who were the authority of the
people. This procedure is called variously «mediation», «motion», «offer of good of-
fices» etc. At the beginning of the X IX century, the Russian Empire had a system of
commercial ships in the strict procedural sense these are, but they process held in the
form of conciliation consideration of the use of customary law. In the second half of
the X 1X century in the judicial reform in 1864 created the world's courts, one ofwhose
functions would argue that reconciliation and the Soviet period had similar jurisdiction
friendly courts have authority in the public mind. [4] Institute of mediation in post-
Soviet countries came from the Anglo-Saxon legal system, where it is in the modern
sense has evolved in the second half of the X X century.

Mediation is one of the most advanced conciliation procedures, because it has a
number of benefits including: « the opportunity to avoid lengthy and costly procedure;
« reducing the workload of the courts; ¢ Lack of procedural constraint on the parties,
that the parties themselves can choose the time and place freely express position on the
dispute; ¢ preserve the confidentiality of the parties, while at the trial of the dispute,
such information may be the property of awide range of people; « voluntary participa-
tion of the parties; ¢ the ability to save partnership between the parties to continue co-
operation in the future.

1 CknoHeHie CTOPOHBb Kb MUPY Bb rpaxaaHckom npouecce / E.A. Hedeabes. -
KasaHb: Tun. lN'y6epHckoro Mpasnenus, 1890. - 92 c.

2. ®pwny B. Megiauia (npuMUpeHHA) AK anbTepHaTusa Cy[0BOMY PO3rsagy Kpu-
MiHanbHMUX NpoBagxeHb / B. ®puy, O. KomapHuybka // BicHnk HayioHanbHoi akage-
Mii npokypatypu YKkpaiHu .- 2013. - Ne 3. - C. 24-29.

3. CnpaBa 3a KOHCTUTYLiiHMM nogaHHAM 51 HapogHoro genyrtata YKpaiHu
wopao BignoBigHoCTi KOHCTUTYyUii YKpaiHu (KOHCTUTYLINHOCTI) MofoXeHb ab3auiB
CbOMOr0, OAMHAAUATOro cTaTtTi 2, cTaTTi 3, NyHKTY 9 cTaTtTi 4 Ta po3giny VIl «Tpe-
Telicbke camoBpsAyBaHHX> 3akoHy YKpaiHu «[1po TpeTelicbki cygu» (cnpasa npo 3a-
BOAHHA TpeTeincbkoro cyay), PiweHHA KOHCTUTyUiliHOro cyay YkpaiHu Big,
10.01.2008 p., Ne 1-pn/2008 y cnpasi Ne 1-3/2008 : n. 4 [EnekTpoHHuii pecypc]. -
Pexunm goctyny : http://zakon2.rada.gov.ua/laws/show/v001p710-08

4. TumoweHko K.N., TumoweHko T.B. MNMpumMupuntesibHble npouenypsbl B npase
KaK cpeAcTBO NpeAoTBpalleHns cTpeccoBbix cutyaunii / K.M. TumoweHko, T.B. Tu-
MOLUEHKO // DNEeKTPOHHbIN HayUHbI XypHan «VHXeHepHbll BeCTHUK [oHa».- 2011.
- Ne4.- EnekTpoHHUIA pecypc - Pexum goctyny: http://www.ivdon.ru/ru
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opblHAayfa Heri3genreH KofaMAablk kaTblHACTap/AblH blKllamMaanfaH xaii-kyii. Erep
3aHAbINbIKTbIH, HATMXECI KYyKblKTblK TapTin 6onca, an kKofamAblk TapTin - 6yn
TOPTINTIH HOTUXECI.

TopTin gereHimis Kofamgarbl KanbinTackaH KyKblk HOpMasnapbl MeH Mopasbfa,
COHbIMEH KaTap kaHgail pga 6onmacbiH yiibiIMAaapAblH TanabblHA cail keneTiH
aflamaapAblH HaKTblibl MiHE3-KY1bIK TOPTIOI.

TapTin 3 yFbIMblHAA MblHaZaN Typnepai KaMTuabl:

1) memnekeTTiK - 6GyN MeMNEKeTTiK Kbl3MeTKkepriepre KoibinatblH Tanantapabl
opblHAAyfa 6ainaHbICTbl TOPTINTIH epekwe 6ip Typi;

2) eHOeKTiK - O6yn yXbiMAafbl HaKTbl iWKi TOPTIN epexenepiHe OafblHyfFa
GaiinaHbICTbl eHOEK KaTblHACTapblHa KaTbICYLUbl1apfa KoWblnaTblH Tanantap;

3) ackepu - 6yn ackepwu KbI3MeTLWiNepAiH xapfolnapaafbl, 6yiipbikTapgafbl, T.6.
epexernepai opbiHAaybl.

MemnekeTTiKk TapTIiNTiH e3re e Typnepi 6ap, artanblk, KapXblablK, Xocnap,
WapTTblK, TEXHONOTUANLIK, T.6.

Lemek, TapTin - 6yN 3aHAblNblKKa kapaFraHAa eTe KeH MafblHaslbl YFbIM, BATKEHI
0N TeK KyKblK HOpMasnapblH faHa emec, ofaH TyblHAAWTbIH, KOCbIMLIA 3/1eyMeTTiK
MiHe3-Ky/iblK HOpManapblH cakray, - AereH ces.

Axmetanues X .K.
OpTanbik-A3ns YHUBEpCUTETIHIL,
KYKbIKTaHy MamaHAbl3blHbIL, MarucTpaHTbl
AnmaThl

AJAM K¥KbIKTAPbIH KOPFAY/bIH
XANTbIKAPANbIK TOXIPUBECI

Tyiiin: Byn makanaga >kahaHfblK >KaHe alMaK T bIK YiibiIMAapAblL Xanblkapanblk
bIHTbIMAKTACTbIKTbIL Maubi3fbl cananapbiHblly, 6ipi — ajgam KyKblKTapblH
Kop3ayfasbl Kbi3MeTTepi KapacThbipbinagbl, yibiMaapabiy 6yn canafgasbl >KacansaH
KafamapblHbIL Heri3ri Kopbl ThiHAbINAPLI 6a3anaHagbl.

Tipek ce3fep: Xanbikapanblk yibiMaap, AfaM KyKblKkTapbl 60iiblHLWIA
>Kannoi3abipgein geknapauus, B¥¥, Eyponanbik ogak, Agam KyKbiKTapbl 60iibiHLWA
Eyponanbik coT

AflaM KYKbIfblH KOpfay onemAik KOFaMAacTbiKka >XYKTE/reH eH MaHbl3bl
MiHOETTEep kaTapblHa aTtagbl. Kayinci3fgik neH TypakTbi/blkka >KaHa Kayin-
KkaTepnepaiH naiga 60nybl aneMaik KaybIMAACTbIKTbl afam KyKbIKTapblH KamMTaMachI3
eTy TeTiriHiH Tuimainirine 6encendl >XaHe MakcaTTbl TypAe KON XXeTkisyre
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npegycmaTpvsaeT Age npoueaypbl pacCMOTPEHUSA COOBLLEHNA: MHAMBUAYANbHbIE CO-
06LUEHNSA; MeXrocyaapCTBeHHble coobLeHns. CoobLLeHns OT rocyaapcTB-yYacTHU-
KOB O HEBbINO/HEHUN APYTUM rOCy4apCTBOM-y4acTHUKOM CBOUX 0653aTesibCTB CO-
rnacHo KoHBeHUuKn 0 npaBax pebeHka, PakybTaTUBHbIX NPOTOKONOB K KOHBEHL MK,
KacawLnxcs TOproBan AeTbMu, AEeTCKOW NPOCTUTYUMU U AeTCKOW nopHorpadum n
yyacTus geTeil B BOOPYXEHHbIX KOH(DMKTaX.

CornacHo npoueaype NPUHATUA K pacCMOTPEHMIO UHANBUAYANbHBIX COO6LEeHN
KomuTeT He cunTaeT BCE NOCTYNMBLUNE COOBLLEHNA NPUEMNIEMBIMUN U YCTaHaB/IMBaeT
8 OCHOBaHWli X HENPUEMIEMOCTH - 3TO aHOHMMHOCTb, HE060CHOBAHHOCTb, Henpea-
CTaB/ieHVe B NMUCbMEHHOM Bue, 3/10ynoTpebsieHne npaBoM NpefcTas/iaTb Takue co-
06LLEHNS NN HECOBMECTUMOCTb C MOMOXeHUAMU KOHBEHUUM U (hakynbTaTUBHbIX
NpOTOKO/I0B, PACCMOTPEHUE AaHHOro Bompoca KomuteTom unu Apyroi npoueaypoi
MeXAyHapo4HOro pasbuparenbcTsa, COBEPLUEHNE HapyLeHWiA A0 BCTYNAeHUA NpoTo-
Kona B Cuy W HenpeacTaBfieHne coOobLEeHNA B TeYeHne O4HOro roga ¢ MOMeHTa uc-
yepnaHusa BHYTPEHHUX CPeACTB NPaBOBOW 3alMThI.

BaxHyl ponb B peweHnn npobnem fgeteil Ha MexAyHapo4HOM YpOBHe urpaet
IOHNCE® (UNICEF) - [feTcknit cdoHag OOH. Csot pgesatenbHocTb KOHWCE®
CTPOUT Ha NpUHLUMNAax COTPYAHNYECTBA C BNACTb0, OOLLECTBEHHbIMUN OpraHm3aumnsamu,
APYTMMU MexXAyHapoaHbIMU hoHAaMM U opraHn3aunusamMu.

FOHNCE® nomoraeT geTaM 1 XeHuimHaMm, nocTpajaBlinuM OT BOWH, FpaxaaH-
CKUX 6ecnopsiikoB U CTUXUIiHbIX 6eACTBUIA, NOCTaBAAA NPOAOBOLCTBUE, NeKapcTBa U
YMCTYK BOAY B 30HbI Ype3BblyaliHbiX cutyaunin. KHNCE® BbICTYyNMA MHULMATOPOM
1 nponaraHavpyeT KOHLEeNuuio «AeTu Kak 30Ha Mupa» ans obecnedyeHns nydiien nx
3alUunTbl, OpraHn3yeT okasaHve NOMOLLN AeTAM NO 06enm CTOpoHaM KOHMMKTA.

MoaBoAs UTOrM, MOXHO OTMETUTb, YTO K Hadany XX| Beka B Mupe cnoxunaco
cucTema 3aluTbl NpaB AeTell Ha MexAyHapoA4HOM ypoBHe, NOAKpenIeHHas cooTBeT-
CTBYIOL MMM NPaBOBbIMK AOKyMeHTamMun. YTo KacaeTca KasaxcTaHa, TO OCHOBHOI 3a-
Jauvei rocygapcTsa fBNsieTcA npakTnuyeckoe obecneveHve NnpuHLMNoB KOHBEHLMUM O
npasax getei, BbINONHEHWe pekoMeHaaumii OOH.

Nutepartypa:

1 NynapeB I'.I1. OCHOBHble MeXAyHapoaHble AOKYMEHTbl MO npasam 4esio-
Beka. MaTtepuasibl 1 KOMMeHTapun.-Anmartbl: 1998.-148 c.

2 Mower A.G. The convention on the rights of the child: Intern.law support
for children. Westport (Conn.); L.: Greenwood press, 1997.

3 C60pHUK LOKYMEHTOB MO UCTOPUMU HOBOIO BpeMeHW. BypxyasHble peBosto-
umm XVI1I-XVIII BB. / Mopg pea. B.I'. CupoTkmHa. - M.: Bbicwas wkona, 1990. - 304 c.

4 Wallace R.M. International Human Rights: Text and Materials / With K.
Dale-Risk. 2nd ed. London: Sweet and Maxwell, 2001.

5  [eknapauusa npaB pebeHka. MpuHATa pesontouneir 1386 (XIV) FeHepanb-
HolA Accambnen OOH oT 20 HOA6PSA 1959 roga /1
http://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml
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6 Jeknapauys o 3alimTe XeHLWMH 1 AeTei B Ype3BblvaliHbiXx 06CToATENbLCTBAX U B
nepuoa BOOPYXeHHbIX KOH(PIMKTOB, 1974 roga. [SNeKTpOHHbIN pecypc]. - Pexum goctyna:
http://www.un.org/ru/documents/decl_conv/declarations/armed.shtml. 14.10.2014 r.

7 [Jeknapaumns o coumanbHbIX U MPaBOBbIX NPUHLUMNAX, KACAOLWNXCA 3alUThbl
n 6naronony4ns geteid, 1986 roga. [OnekTpoHHbIN pecypc]. - Pexum goctyna: http://
www.un.org/ru/documents/decl_conv/declarations/childpri.shtml. 14.10.2014 r.

8 KoHBeHLMA 0 npaBax pebeHka. MpuHaTa pesontouueii 44/25 I eHepanbHO
Accambnen ot 20 Hoa6psA 1989 ropa. [DNeKTPOHHLIA pecypc]. - Pexum goctyna:
http://www.un.org/ru/documents/decl_conv/conventions/childcon

9 dakynbTaTUBHbI MPOTOKON K KOHBEHLUK 0 NpaBax pebeHka, kacatoLuiics Top-
roBNv AeTbMW, AETCKON NPOCTUTYL MU 1 AeTCKol nopHorpaduu, 2000 roga. [ON1eKTPOHHbIN
pecypc). - Pexum goctyna: http://www.un.org/ru/documents/decl_conv/.../ rightschild_pro-
tocol2. shtml. 14.10.2014 r.;

10 dakynbTaTMBHLIM NPOTOKON K KOHBEHL MY O NpaBax pebeHka, kacarLunincs
npoueaypbl coobueHnin, 2011 roga. [SNeKTPOHHLIA pecypc]. - Pexum poctyna: //
www.un.org/ru/documents/decl_conv/conventions/child_optprot.shtml. 14.10.2014 r.

11 TMocTtaHoBneHme BepxoBHoro Coeeta Pecny6nunku KasaxctaH «O patudum-
Kauum KoHBeHLUM 0 npaBax pebeHka» oT 8 noHA 1994 roga. [3NeKTpOoHHbI pecypc].
- Pexxum pgoctyna: http://adilet.zan.kz/rus/docs/B940001400

12 TMoctaHoBneHune lMpaButensctBa Pecnybnukn KasaxctaH «O6 yTBepxae-
HWM YeTBEPTOro Nepuoamyeckoro Aoknaja o peanusaumm Pecnybnukoint KasaxcrtaH
KoHBeHUMN o npaBax pe6eHka» OT 31 okTsa6psa 2011 roga Ne 1242. [SNEKTPOHHbIN
pecypc]. - Pexum goctyna: http://adilet.zan.kz/rus/docs/P1100001242

MarucTtp opucnpygeHunn KeigpanuHosa A.K.
MHHOoBauusanblk Eypasusa yHusepcuTeTi, MNasnogap, KasakcTaH

3AHIbINbIKTbIH HOTVIXKECI - 3AHbI MIHE3-K¥/bIK

3aHabINbIK - 6y MeMIeKeTTiK-KYKbIKTbIK L bIHALIKTbIH, 6ap/blk 31eMeHTTepiHe
eHin KeTeTiH Kybbinbic. OHbIH MaHi - KOfam-AblK KaTblHACTapfa KaTbiCyLUblNapablH,
KYKblK HOpManapblH kaTaH, [JanMe-4dn >XaHe O6ynTaptnaii opblHAANyblH, api
aybITKbIMall KongaHybl. OpuHe, 3aHAbIbIK KY Kbl K HOpMasapbiHa HerisgeniHreH. Onai
LENTIHIMI3 KYKblK HOpMAachl XX0K 6051ca 3aHAblNbIK Ta 6onmMaliabl gereH ces. bipakta,
OCblHAAl KUbIH, KypAesi, api KenKblp bl 3aHAbINbIKTbI TEK KY Kbl K HOPManapbIMeH faHa
6aiNaHbICTbIpbIN  TYCIHY KWbIH. ©WTKEHI, KYKblKk HOpManapblH 3aHAblbIKTbIH,
3NeMeHTTepi peTiHae kapay 6i3fiH Fbl/bIMM Ke3kapacbiMbi3fa Cblibicnaliifbl 0N Tek
3aHAbINbIKTEl TyAblpaTblH angblHFbl TabanablpbiFbl faHa. OHbIH Ma3MyHbIH TOJbIK
TYCiHY YLWIiH 8pKW/bl XakTapbiHa (acnekTinepiHe) Hasap ayAapybiMbl3 KaxeT. 3aH
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afebuneTTepiHge alTbinFaHfapAbl TOMNTACTbIPbIN, OHbIH MblHAAAN >XakTapblHa Ke3
Xi6epenik:

- 3aHfapabl cakTayabl Tanan eTy;

- KOFaMAblK eMip pexumi;

- MeMJIEeKeTTiK opraHaap MeH XekKe Ty/IfaHblH, KbI3MeT NpUHUUNTEpI.

3aHgapabl cakTayAbl Tanan eTy XafblHaH kapacak, 3aHAblablk - 6yn eH 6acTbl
TanantapAblH XWbIHTbIFbI 60MbIN Tabblnagbl. bipiHWIigeH, 6yn 3aHaapAbl OfaH
GarblTTanfFaH (KaTbiCThl) agaMaapAblH AaNMe-43N XaHe 6ynTapTnai opbiHAay Tanabsbl.
EkiHWwigeH, 3aHAapablH XXaHe 6acka Aa HOPMATUBTIK akTiepAiH, nepapxmsanbiibifbiH
cakTay Tanabbl. YWiHWwigeH, 3aH4apabl WhifapfaH opraHgapdaH 6acka ewkiMHiH ge
OHbl X0A ana aIManTbiHAbIFbIH Tanan ety. TepTiHWIAEeH KYKbIKKO4aHY aKTinepiHiH,
3aHAapra XoHe 6acka HOPMAaTMBTIK KYKbIKTbIK akTifiepre caikecTiriH Tanan ety.

3aHabl MiHEe3-KyNblK - Oy 3aHAblNblkka Herisgenin, KykblkneH peTTesiHreH
KOFamAblK KaTblHACTapAblH HaKTbiNbl Xafaalibl. OcblgaH Kenin, 3aHAbl MiHe3-Ky/iblK
OEereHimi3 - 6y 3aHAbINbIKTbIH, HaTVXKeCi. OHbIH epekLeniri MblHaga: on,

- GipiHWIigEeH, KYKblK HOpManapbiH4a KOPCEeTINreH;

- eKiHWiAeH, KYKblK HOpMarnapblH iCKe acbipfaHHaH KeiiH naiga 6onagapl;

- YWiHWigeH, memnekeTTiH (KyWiMeH) KypangapbiIMeH kamTamachi3 eTinegi;

- TepTiHWIiAeH, asamaTtTapiblH 6MIPMiK Kbi3MeTi YLWIiH Konahnbl >Xafgainap
xacanblHagbl;

- 6eciHWiaeH, 3aHAbINbIKTbIH KOPbITbIHAbLICLI 60/1bIN Tabblnagpl.

3aHabl MiHE3-KYNbIKTbIH MEMMNEKETTIK KbI3MEeTTiH eH MaHbI34bl MakcaTtbl, ONTKEHI
Ty/faHblH, 60CTaHAblK Odpexeci, onapiblH KyKblkTapbl MeH 60CTaHAblKTapblHbIH,
WbIHAbIFBI, COHbIMEH 6ipre AeMOKpaTWsHbIH, [aMybl XaHe annblagamiblk
KYHAbINbIKTbIH canTaHaTbl OfaH 6alinaHbICTbl.

3aHabl MiHE3-KY/1blK HEMECE KYKblKTblK TOpTiN «KOFaMAblk TOPTINTIH» HETI3iH
kanangpl. Ocbl ekeyiHiH apacblHAafrbl aiblpMallblniblk Hege? Erep KyKblKTblK TapTin
KYKbl K HOpManapblHbIH, TananTapblH icke acblpy KesiHae naiga 6onca, an Kofampiblk
TopTin GYKiN aneymeTTiK HOpManap XylhenepiHi4 Kykblk HOpManapbl, agamrepLuinik
HOpManapbl, KOfaMAblk yibiMAapAblH, HOpManapbl, afeT-fypbintap, AscTypnep ic-
KUMbIIAapblHblH HaTMXeci. CoHAbIKTaH KOofaMAblK TOPTINTIH YFbIMbl KYKblKTbIK
TOpPTIN yrbiMblHA KapafaHAa KeH MafblHaga TyciHagipineai. byaaH kenin TyblHAARTbIH
KOPbITbIHAbI: Ke3 KenreH KYKblKTblK TapTinTi 6y3ywbiablk (KYKblKOY3YLIbIIbIK)
COHbIMEH 6ipre kKofamfblK TapTiNTi Oy3ywsbiNnblk 60nbIN Tabblnagsl. bipakTa
KYKbIKTbIK TOPTIN 6y3bliMaca Aa, Kelbip xarpgainapga Koramablk, TOpTin 6y3binybl
MYMKIH. KYKbIKTbIK TOpPTiN MeM/eKkeT TapanbiHaH Kopfanagbl, an 6acka aneymeTTik
HopmanapAblH, (KYKblKTbIK, €MeC), Mbicasbl, ABCTYp, Mopasb Oy3bllybl KOfFampAblk
wapanapgbl kongaHyfa (MemnekeTTiK blknana eTyAeH esrelle) aKen COKTbipaabl.
Mbicanbl, afaMHbIH 9€ENCI3 Kbl/ibIKTapbl KOFamblk TOPTINTI Oy3yFa akefce ofaH Tek
KOFaMAblK aiibinTay, ceric kongaHybl MyMKiH.

CeliTin, 3aHAbl MiHE3-Ky/blK [AEreHimMi3 KyKblk CyObeKTinepiHiH MeMnekeT
aymarblHAaFbl KONAaHbIIbIN XYPreH 6apnblk KyKblk HOpManapblH caktay MeH
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