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3AKOH

NCTOPUA HA OBPXABATA U 3AKOH

Gren’ N. M.
Lviv Regional Administrative CourtJudge, Lviv, Ukraine

MEDIATION IN THE STRUCTURE
OF CONCILIATION PROCEDURES

Conciliation procedures along with court procedures for resolving dispute with
many positives and therefore require special attention in scientific research.

Legal practice reconciliation asthe dispute resolution procedure set aside a special
place. As arule, areconciliation ofjurisprudence understands Judicial and Extrajudi-
cial agreement of the parties to end the dispute by mutual concessions. Speaking about
the benefits of reconciliation before the imperious «force» the case by addressing, on
the basis of long-intensive procedures determined by the «winner» and «loser» you
should pay attention to the statement of E.O. Nyefyedyeva that allows the parties to
achieve reconciliation subjective justice, as the true facts of the case are known only to
them, unlike the court, they are not bound by claims [1, 18-22, 24]

In the legal validity of reconciliation can be applied in various spheres of social
relations and have different forms of expression.

Especially problematic is the theoretical understanding of conciliation procedures
in countries where they are not very common, or are formal. These concerns Ukraine,
where there are anumber of organizational, legal and theoretical problems. These in-
clude in particular aparallel use of the terms «mediation», «reconciliation», indicating
the need for development of Ukrainian unified terminology in the field of conflict res-
olution [2, p. 25].

Clear classification requires specific characteristics. In our opinion conciliation
alternative (non-judicial) settlement of disputes include:

* Negotiations - communication between the parties to coordinate the interests
and objectives, which are characterized by equal opportunities for parties to control the
situation and making a decision. In the process of interaction between the negotiators
exchanged information necessary for combining opposing views and positions. Nego-
tiations are increasingly being used to solve crisis and conflict situations, so urgent
problem of action selection algorithm in solving them in the interests of the parties,
their promotion and principles of law;

¢ Arbitration courts - is an institution resolving civil disputes based on mutual
will of the parties. Arbitration of disputes parties in civil and commercial relations de-
fined by the Constitutional Court of Ukraine as akind of non-state jurisdictional activ-
ities that arbitration courts exercise by the laws of Ukraine by applying particular meth-
ods arbitrage. Implementation of arbitration courts security features are provided by
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them is notjustice, and arbitration of disputes parties in civil and commercial relations
within the law designated by p. 5. 55 of the Constitution of Ukraine [3];

. Mediation as a method of dispute resolution, used since times of the primitive

society. The involvement of athird neutral party to resolve conflict was associated with
the need to survive. The first to use this method of reconciliation were priests and lead-
ers to ensure law and order and security. The Ruska Pravda, one of the oldest monu-
ments of law, was assigned to the institution of «child» who took part in the debate on
the division of the inheritance, then calling reconciliation of the parties acted the Rus-
sian Orthodox Church in the person of the parish priests who were the authority of the
people. This procedure is called variously «mediation», «motion», «offer of good of-
fices» etc. At the beginning of the X IX century, the Russian Empire had a system of
commercial ships in the strict procedural sense these are, but they process held in the
form of conciliation consideration of the use of customary law. In the second half of
the X 1X century in the judicial reform in 1864 created the world's courts, one ofwhose
functions would argue that reconciliation and the Soviet period had similar jurisdiction
friendly courts have authority in the public mind. [4] Institute of mediation in post-
Soviet countries came from the Anglo-Saxon legal system, where it is in the modern
sense has evolved in the second half of the X X century.

Mediation is one of the most advanced conciliation procedures, because it has a
number of benefits including: « the opportunity to avoid lengthy and costly procedure;
« reducing the workload of the courts; ¢ Lack of procedural constraint on the parties,
that the parties themselves can choose the time and place freely express position on the
dispute; ¢ preserve the confidentiality of the parties, while at the trial of the dispute,
such information may be the property of awide range of people; « voluntary participa-
tion of the parties; ¢ the ability to save partnership between the parties to continue co-
operation in the future.

1 CknoHeHie CTOPOHBb Kb MUPY Bb rpaxaaHckom npouecce / E.A. Hedeabes. -
KasaHb: Tun. lN'y6epHckoro Mpasnenus, 1890. - 92 c.

2. ®pwny B. Megiauia (npuMUpeHHA) AK anbTepHaTusa Cy[0BOMY PO3rsagy Kpu-
MiHanbHMUX NpoBagxeHb / B. ®puy, O. KomapHuybka // BicHnk HayioHanbHoi akage-
Mii npokypatypu YKkpaiHu .- 2013. - Ne 3. - C. 24-29.

3. CnpaBa 3a KOHCTUTYLiiHMM nogaHHAM 51 HapogHoro genyrtata YKpaiHu
wopao BignoBigHoCTi KOHCTUTYyUii YKpaiHu (KOHCTUTYLINHOCTI) MofoXeHb ab3auiB
CbOMOr0, OAMHAAUATOro cTaTtTi 2, cTaTTi 3, NyHKTY 9 cTaTtTi 4 Ta po3giny VIl «Tpe-
Telicbke camoBpsAyBaHHX> 3akoHy YKpaiHu «[1po TpeTelicbki cygu» (cnpasa npo 3a-
BOAHHA TpeTeincbkoro cyay), PiweHHA KOHCTUTyUiliHOro cyay YkpaiHu Big,
10.01.2008 p., Ne 1-pn/2008 y cnpasi Ne 1-3/2008 : n. 4 [EnekTpoHHuii pecypc]. -
Pexunm goctyny : http://zakon2.rada.gov.ua/laws/show/v001p710-08

4. TumoweHko K.N., TumoweHko T.B. MNMpumMupuntesibHble npouenypsbl B npase
KaK cpeAcTBO NpeAoTBpalleHns cTpeccoBbix cutyaunii / K.M. TumoweHko, T.B. Tu-
MOLUEHKO // DNEeKTPOHHbIN HayUHbI XypHan «VHXeHepHbll BeCTHUK [oHa».- 2011.
- Ne4.- EnekTpoHHUIA pecypc - Pexum goctyny: http://www.ivdon.ru/ru
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KbigpanuHoBa A .K.,
ropucnpygeHuna marucTpi, IHHoBauuanslk Eypasua yHusepcuTeTi
«KYKbIK, Tapux >KaHe aneymeT TaHy» fienapTameHTiHiH
a3a OKbI TYLWbICHI

3AHHAMAHbI XYVENEYAIH TYCIHIT

OKOHOMMUKaNbIK XaHe a/ieyMeTTiK MiHAEeTTepai WellkeHae cascatta GekiTinreH
XaHa oiinay, 3aHHamaza [a KaxerT.

OneyMeTTiK e3repicTepai XYprisyaiH Xblngamgbifel, PecnybnukaHbiH kypaeni
9KOHOMMKanbIK KelweHai 6ackapy OolblHWA KubiHAan 6Gapa XaTkaH MiHAEeTTepi,
KOFaMHbIH [AeMOoKpaTusinaHybl, 3aHHamMaHblH COMKeC AWHAMMUKACbIH OYTiHFT KYHTI
KaXXeTTiNiKTepre XakblHAaTyAbl Tanan etefi. 3aH LWbifapywblnblK NPOLECCTi YHEMi
XeTingipy pecnyb6nvkanblk 3aHHbIH 6eaengiriH 6ekiTeTiH MaHbI3abl KepceTkiw, 6i3aiH
emipimi3giH, 6apnblK Heri3ri cananapblHa allblK XOHEe HaKTbl KYKbIKTbIK epexenepai
eHri3yiH kenini. BipiHWIi ke3ekTe MakcaTbl KOFaMHblH 9p06ip MYLECIHIH KYKblKTbIK
KOpFanyblH KAMTaMachbI3 eTeTiH TUIMAI HOPMATUBTIK KYKbIKTbIK MeXaHM3MAi Kypy 60/bIn
TabblNaTblH 3aH WhbIfapyLbiNblK canagafbl kanta Kypy MiHe OCbifaH Ke3aenyre MiHAETTi.

OKiHiWKe opail, 3aHHamaHblH Ka3ipri KyWi MemnekeT angbiHga TypfaH
MiHAeTTepre TO/MblK Xayan 6epmeiigi. Byn Kykblk ©3iHEH-83i KOHCEepBaTUBTI XaHe
Kofampga 60NbIiN XaTkaH e3repictepre ynrepMmenTiHgiriMeH TyciHgipinegi. JereHmen,
KYKbIKTbIH Xa0CTbl XXdHe aHapXusHbl 60nabpipMay YLUiH 3aHHama TypakTbl 6onyfa Tuic,
KOFamblK KaTblHacCTapAblH aMyblH TeXeMeil, kanTa biHTanaHAbIpy YLWiH.

Pecnyb6nukanblk 3aHHamMaHbl XeTingipyre kipice oTbipbIn, 6acTbl cypakka xayan
6epy Kepek: WhbIHAbIFbIHAA XaHa TacingemMe kaHaan XOoNMeH Xy3ere acbipbliCbIH?

OfaH xayan peTiHae Xyieney yrolMbl Kbi3MeT eTefi.

3aHHamaHblH 6ipkaTap cananapbliHga kofamAbl KaiTa KypyAblH apkaHaai
KeseHaepiHae kabblngaHFaH 6ip macenenep 6o0ibiHWA KenTereH aktinep 6ap eTiH
XoHe 6ap. koFambl kanTa KypyAblH Ke3eHaepiHae kabblngaHFaH. AKTinepaid keobici
eckipgi, 6ip-6ipiHe kallwbl kenegi, e3apa 6alinaHbicnaraH. 3aHHamasblk XaHe bHacka
HOPMAaTUBTIK akTinep kacinopblHAap MeH yibiMgapablH 6actamacbiH 6ainaiTbiH
aKkTanMaiTblH LeKTeynepAeH XaHe ycak peTTeyneprieH feH Typybl CUpPeK emec.
HopmaTmBTiK akTiiep Wi e3repictepre yuwblpaigbl: >aHagaH kabbligaHFaH
3aHHamanblk aktinep (Mpe3ngeHTTiH, MapnameHTTiH, YKIMeTTiH XaHe Gackanapbl)
TWiCcTi Ty3eTynepai eHrizegi, onapablH  Keinbipeynepi aHa HyckamanapmeH
TOMbIKTbIPbINaAbI, 6ackanapbl TYPiH e3repTefi, an ywWiHwinepi KyLwiH xoifaH Hemece
HaKTbl opekeT eTnenTiH 6onbin TaHblladbl. Onapga kenTereH kavitanaynapabl,
KenicneywinikTi, OnkplAblkTapAbl Taby oHali. OcblHAalh XafbIMCbI3  ypaicTep
eKiNeTTiK NeH XayanTbiNblKTbl «TOMEH» 6epyre, MUHUCTPAIKTEPAIH 6ackapmanapsbl
YHKUMA MeH poniH keTepyre, 6ackapyfblH kalTanayllbl XsHe apasnblk 6yblHAbI
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KackapTyfa OGafblTTanfaH,MeMNeKeTTIK opraHgap KyiheciH pecdopmanayabiH,
KeHMacLWwTabTbl 6aFgapnamachiH NeH Xysere acblpy 6apbiCbiHAA allblk KOPiHA.

HaTmxeciHae peaHumauusinaHfaH opraHgapiblH, XaHe 6acka KypblibiMAbIK
6enimMlieHiH ekineTTikTepi MeH dyHKuManapbl Myngem 6acka yibiMgapmeH
opblHAanyfa MiHAeTTI 6onbl. 3aHHamaHblH OyHAalk  Kyili  OHbl  KONAaHyAbl
KMblHAaTaAbl, 3aH4blblKTbl, TOPTINTI apbl kapah 6ekiTy MiHgeTTepiHe xayan
6epmeiifi, COHblHAA ©MipfAiH 8pkaHgal cananapbiHAa OHblH KONAaHy TWIMAINIriH
KeTepyre Tepic ocep eTedy, KOfaMAblKk KaTblHacTapfblH [AeMoKpaTusnaHybl
GafbITbIMEH Kenicnengi.

3aHHamaHbl Xyiieney yrbiMblHbIH GipHeLwe MafbliHacbl 6ap. EH 6ipiHwWigeH, 6yn
TYCiHIK 3aHHamaHbl peTTeygi, TyTac iWki KenicinreH xyliere kenTipygi 6ingipegi.
3aHHamaHbl peTTey TEPMUHIMEH, COHAa-aK 3aHHaMaHblH XWHaNbIMbIH (KUHAaFfbIH),
apkaHZall KyKblKTblK Macenenep 60WblHILIA TaKblpbINTblK XUHaKTapAbl a3ipaey MeH
Wbifapy 60MbIHWA, X3HEe KOAEeKCTep XaHe backa Aa koAudukauusanblk akTinepgi
Xacay 60libIHIIA KbI3MET Te kamTblnagbl. XKylieneyai KEHIHEH TYCiHY Keibip fasbim
3aHrepnepre xylreneyai keneci Typnepre 6enyre MymkiHAiK 6epgi: kogudukaums,
MHKOpNopauwuus, KoHCoNnaaLmio, HOpMaTUBHLIX akTiepai ecenke any.

HopmaTuBTIK KYKbIKTbIK akTinepai yiheney KykblKTblKk peTTeyai apbl kapai
0AaMbITY MEH XeTingipy ywiH, koraMAablk emipgiH AUHaAMUKACbIH, KOFaM AaMyblHbIH
akTyanbfbl KaXXeTTiNMIKTePiH OHTalNbl XaHe TUiMAi kepceTy YWiH kaxeT. On
HOPMAaTUBTIK  akTiNepAaiH >XeTiMAiniriH kamTamacbli3 eTy YWiH, KenTerex
TyNnfanapablH, KOFaMablk aKTUBTEPAiH 01apMeH TaHbICYbl YL iH, XanblKTbiH KYKbIKTbIK
caHacblH OambITy, asamaTTapfblH, ©e34epiHiH 3aHAbl KYKblKTapblH KOAAaHybl YLWiH
XoHe onapMmeH 3aHAblk MiHAETTepAi TUICTI opblHAAY YLWiH, MEMIEKETTIK annapaTTbiH,
TWIMAI KbI3METiIH kKaMTaMacbI3 eTy YLWiH, coHaali-ak HOpMaTUBTIK KYKbIKTbIK akTinepai
ecernke any YLWiH KaxeT.

OoueHT NMonesa N.A.,
CT. npenogasartenbs Wakuposa A.B.
KaparaHguHCKuil rocyfapcTBeHHbIV yHBepcuTeT uM.E.A.BykeToBa, KasaxcTaH

NOEW CTAHOBJIEHNA MPABOBOIO NIOCYAJAPCTBA
B PECIYBJ/IMKE KA3SAXCTAH

Mpobnema cTaHOBNEHWS MPaBOBOro rocyjapcTea Havbonee cyllecTBeHHa U3
BCeX Npobsiem COBPeMEHHO Teopun rocyaapctea u npasa. «[BMXeHne K npaBoBoOMYy
rocyfapcTBy, NPpMBEPXEHHOCTb COGM0AEHMIO NpaB 1 cB0604 CTAHOBUTCA YCTONYNBOA
Tpaguumei, n aTOMy MpoLeccy... HeT afbTepHaTuBbI»[1].
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BOJIOM MYXXCKOT0 Hayana. CoeauHeHHble BMECTE OHY AaBasivi HA4asi0 HOBOW XNU3HU». Ty-
Mapbl MMeBLUNE 06LLee OCHOBaHWeE, KOTopble 06pa3oBbLIBa/IV B pe3y/bTare pomob, no co-
BaM HEKOTOpPbIX UcCneAoBaTe el TPaKToBasICA Kak CONAPHBbINA 3HaK.

«AMyneTbl - CPEACTBO OT Crna3dy u cnacuteslbHoe oT BCAKNX 6ef. OcobeHHo no-
4ynTalTCs B KAYECTBE aMyneToB MO/IMTBLI, Tak Kak OHW, Bpayys Teso, cnacatwT B TO
Xe Bpems 1 Aylly» - Tak onucbiBas HasHauyeHue TyMapoB B CBOUX paboTax, U3BecT-
Hblii apxeonor H. Becenosckuii.

Kasaxckue 10Be/MPHbIE YKpalleHUs BXOAAT B COKPOBULLHULY HaLMOHasbHOM
KynbTypbl. FapmMoHusa opM, BbIpasuTeNbHOCTb AeKopa B yKpalleHUsAX, 3To 6ecleH-
Hbll/i MpUMeEp ApKOro 1 60ratoro HapoAHOro TBOPYeCTBa, Ky/IbTYPHOro Hacneaus ka-
3axcKoro Hapoga.
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