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CKIMIbIAI LAVVA LI CTMiblOOBY

CpoHacblpoB H.T.
VIHHOBaLOHHBIV EBpa3snitckuii yHuBepcuTeT,
r. Masnogap, KasaxcTaH, marucTp topucnpyaeHLumn

CNPABEAOJTMBOCTb - KAK LEJTb ¥YTOJ/TIOBHOIMO HAKA3AHUNA

CTaHOBNEHVE MONUTUYECKON, SKOHOMUYECKON U COLMANbHON >Xun3Hu Kaszax-
CTaHa, Apyrux cTpaH, (opMUpoBaHWe NPaBOBOM rOCYAAapCTBEHHOCTU B HOBbIX YC/IO-
BUSX MOCTaBWAN Nepes HopuaNYecKoin HayKoi 1 NPaKTUKOM KOMM/eKC npobnem, ces-
3aHHbIX, B TOM YuMC/e, ¥ C NPOBEAEHNEM NPaBOBOW pedopMbl.

B u. 2 cT. 38 YronosHoro kofekca PK roBoputcs, UTo HakasaHve NpyMeHsieTcs B
LleNsiX BOCCTAHOB/EHWS COLMaNbHOM cnpaBeannBoCTU. [laHHaas HOpMa packKpbiBaeT
BOCCTaHOB/IEHME COLIMANLHOM CNpaBeANMBOCTY Kak Lieflb HaKa3aHUs Npearnonaraet, ¢
0JHOI CTOPOHBLT, BO3MOXKHO MOJIHOE U afieKBaTHOE BOCCTaHOB/NEHME HAPYLLIEHHbIX Npe-
CTYM/IEHNEM MHTEPECOB IMYHOCTU, 06LLEeCTBa, rocyfapcTea, a ¢ APYroi, MUHUMMK3a-
LMK «NPEeCTYNHOCTU» OCYXXAEHHOr0o MyTeM €ro pecouuanusauuu, T.e. agantayum K
06LLEeCTBY MOCPEACTBOM UCNPABUTEILHOTO BO3AECTBYS.

K uncny Bonpocos 06LLeTEOpeTUUECKOr0, METOAONOMMYECKOr0 XapakTepa, Kaca-
FOLLIMXCS BCEX OTpac/eld OpUCTipyaeHLUM, OTHOCUTCS U CYLLLHOCTb CMpaBef/IMBOCTHU.

HayuHoe Mo3HaHWe CYLLHOCTV NH060ro SIBNEHWs,, KakK MpPaBWio, HauMHaeTcs C
onpeseneHns ero NoHsaTusa. O6LLel Teopuell MpaBa NoKa He NPeAI0XKEHO eAMHON0 MNo-
HUMaHWs CNPaBeANMBOCTM. YUMTbIBas 3TO U UCXOAA U3 LieNei nccnefoBaHums, Lieneco-
06pa3Ho: BO-MepBbIX, Ha OCHOBE MPUHLMMOB NO3HAHUS COLMABHbIX SBIEHUNIA B UX UC-
TOPMYECKOM Pa3BUTUM U BMECTE C TEM BO B3aMMOCBS3M U B3aMOOOYCNOB/IEHHOCTH, C
TOUKW 3PEHNS CBA3M TEOPUU U NPAKTUKM, UCTOPUN K COBPEMEHHOCTM YCTaHOBUTb 06b-
EKTVBHbIE YCNOBUS U 3aKOHOMEPHOCTY MOSIB/IEHUs) TaKOrO BMEHUSA baK CrpaBes/u-
BOCTb 1 (haKTOpbl, CNOCOGCTBYHOLLME EF0 PA3BUTUIO; BO-BTOPbIX, ONPOAENUTL Ha3Ha-
YeHve 1 pofib CrpaBes/IMBOCTM B NPeo6pa3oBaHNN CUCTEMbI 06LLECTBEHHbLIX OTHOLLIE-
HWIA, B NEPBYH0 OYepefib B KOHTEKCTE 06eCneyeHs LIBUIM30BaHHOM 3aKOHHOCTU, 060-
3HauUMTb ee MacliTabbl; B-TPETLUX, BbISBUTL CBOMCTBA CNPaBEANBOCTA U €8 COOTHO-
CMMOCTb C MPaBOM, U, HAKOHEL,, B-4eTBEPTHLIX, ONPeAeNUTb NOHATUE CMPaBe/IMBOCTY.

MepBOHaYa/IbHO ApeBHErpeyecKoe CMOBO «AuKe» (CNpaBeA/nMBOCrb) UMENo 3Ha-
yeHve (NpaBWUNbHbBINA, JOMKHBIA) B MPOTUBOMOMOXKHOCTb «CXO-/Ma AUKe» (SI0XKHbIN,
06bIYHbIIA).

CnoBo «cnpaBea/vBbIi» paclundpoBbiBaeTcA B «CroBape pycckoro ssbika» C.
M. OxeroBa Kkak: 1) AeiCTBYHOLMIA GeCNPUCTPACTHO, B COOTBETCTBUM C UCTUHOM.
(CnpaBegnuBbiii cyabsi. CnipaBe/iMBbIi nocTynok. CnpaBeannBo oueHWTb. Cnpasea-
NNBOE PELLEHNE); 2) OCYLLECTBNSEMbIA Ha 3aKOHHbIX M YECTHbIX OCHCiBaHUAX; 3) UC-
TUHHbIA, NPaBUNbHBIA.
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B «COBETCKOM 3HLMK/IONEANYECKOM C/IOBape» PasbsiCHAETCH, YTO crpaBesiun-
BOCTb SIB/IIETCA KaTeropuieidi MopasibHO-NPaBoBOr0 M COLMAaNbHO-NOMTUYECKOTO CO-
3HaHWSA, NOHATHEM O [JO/DKHOM, CBSI3aHHOM C MCTOPMYECKM MEHSII0ILUMUCS NpeacTaB-
NEHUSIMM O HEOTbEMJIEMbIX MpaBax 4enoBeka. OHO cOAepXWUT TpeboBaHUe COOTBET-
CTBUSI MEXAY pPeasibHOM 3HaYMMOCTbIO Pa3/INYHbIX MHAUBWAOB U UX COLMANbHbIM MO-
NOXEHMEM, MeXAY UX NpaBamy W 00S3aHHOCTAMU, MEXAY AesHUEM U BO3LasHUEM,
TPYZOM M BOSHUTPaXAEHNEM, MPECTYMNIeHMEM 1 HaKasaHWeM 1 T.N. HecooTBeTCcTBME B
3TMX COOTHOLLUEHWSX OLEHMBAETCS Kak HeCrnpaBeANBOCTb.

MoHATMe «CnpaBefAMBOCTbY Obl10 NOAPOGHO MPOAHAN3MPOBAHO KPYMHEALLIMM
HemeukuM topuctom XIX B. Pygonbtom ®oH-UepuHrom B ero pabote «Llenb B
npase», rAe OH NPoBO3rnawan: «PelleHne cyfbu, COOTBETCTBYIOLLLEE 3aKOHY, Mbl Ha3bl-
BaeM CMpaBed/IMBbIM...». 3[eChb XXe OH YTOUHW/1, YTO MOHATUE CNPaBeANNBOCTH «OCHO-
BaHO Ha MPUHWMME PaBEHCTBA B NpaBe.

[peBHee NpaBu/o KaparoLleli CnpaBefMBOCTM: OKO 3a OKO 1 3y6 3a 3y6 nonyyaeT
B CTOPWM faNibHelllee pa3BuTue. 3Ta rpy6as hopma BO3Me3Aus, 3TOT IKBUBASIEHT B
6yKBa/IbHOM CMbIC/IE C/0Ba YCTYMaeT MecTo 60/ee CIOXHOMY U FyMaHHOMY Haka3sa-
HUWIO, rfe [eN0 NAET TakKe 06 YCTaHOBNEHUM COOTBETCTBUSA MEXAY NPEeCTynieHneM u
HakasaHWeM, HO rfe NPUHMMAOTCS BO BHMMaHWEe pasHO06pasHble 06CTOSTENbCTBA.
AroMcTUYeCKMn MHCTUHKT HaTa/IKMBas Nlofeli Ha BO3ME3Me, Ha XXECTOKYHO pacrpasy;
anbTpyn3m B036YXan Bce BO3pacTaloilee OTBpalleHMe K TOMy, YTO BPeAuIo Yeno-
BEKY, MPOG6Y>XX/an COMYBCTBUE K Yy>KOMY FOpro 1 CTpagaHuto. Mo BAnsiHWEM pa3BuBa-
BLUErocsi asbTpym3ma MpecTyrn/eHne npuobpetano 3HayeHWe OCKOP6/ieHMS HpaBCT-
BEHHOCTW; HPABCTBEHHbIV XapaKTep Moy4unsio, pasymeeTcs, N HaKasaHue.

Cpegau nccnefoBaHWii NpaBoBefoB, NPUGAN3NBLIMX BO3MOXHOCTb YCMELIHOMO UC-
MO/b30BaHUS KaTeropun «Crpasea/IMBoOCTb» B NMPAKTUYECKOW MpaBonpUMEHNTENbHOI
[esTenbHoCcTH, BblgenseTcs paboTa MN.H. Cepreiiko. B yacTHOCTM, aBTOP NOAYEPKMBAET,
YTO HOPUAMYECKAs CMPaBeA/MBOCTb He TOX/ECTBEHHA CMpaBeAMBOCTU COLMAIbHOIA.
OHa ABNSIeTCA 4acTbi COLMabHO CMpaBefIMBOCTM, HO B TO XXe Bpemsi 06/1afiaeT u3-
BECTHOI CaMOCTOSATENbHOCTbI, MOCKO/bKY MMEET creLuguyueckue npeameT 1 Kpute-
pun oueHKN. «KOpranyeckas cnpaBefIMBOCTb Kak KpUTEpUiA NoBeAeHNS Ntofel H UHBIX
06LLECTBEHHbIX SIB/IEHWI NPUMEHMMA /151 OLEHKW TO/bKO HOPUANYECKN 3HAUUMBIX (haK-
TOB. PaKTbl, He UMEIOLLVE FOPUANYECKOTO 3HAYEHUS, ee He UHTEePECYIOT U elo He oLe-
HMBatOTCS. 3aKOH 1 ApYrovi HOPMaTWBHbIA MaTepuan - OCHOBHO 1 rNaBHbI KpUTepUi,
Nexallmnii B OCHOBe tOpPUANYECKON cnpaBes/nBoCTW». B kauecTse BbiBoga IM.H. Cep-
refiko YTBEPXXAA€eT, UTO «HOpUAMYECcKas CNpaBef/IMBOCTb - 3TO OLEHOYHas KaTeropus
IOPUAMYECKN 3HAUYMMbIX (DAKTOB, (DOPMY/MPYIOLLIAACS TNaBHbIM 00Pa3OM Ha OCHOBE
npesnucaHnn AeiACTBYIOLLMX NPaBOBbIX HOPM U UCXOASALLAs U3 UX TPeBGOBaHMIA.

MoaBoAs HeKOTOpble MTOMU, MOXHO CAenaThb CleAytoLime BbIBOAb! NO BbILLIECKa-
3aHHOMY:

1 CnpaBeAnnBOCTb - 3TO He TOMbKO Lenb, uiaean, HO U (PaKTUYECKOe YC/IOBUE
HOPMa/bHO XM3HeaesaTeNbHOCTH 06LecTBa. OCHOBaHMEM MAeN CpaBea/IMBOCTM Bbl-
CTYNalT KaTeropuu CMbICNa XMU3HU N Ha3HAYeHUs YeNloBeKa.
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2. A ecnun 3To Tak, To npo6nema cNpaBeAnNBOCTY LO/MKHA UCCNEA0BATHLCSA B KOH-
TEKCTE Ye/IoBeYECKON npupoasl. Ho Ans Toro, 4Tobbl CBA3aTh YeN0BEUYECKYH NPUPOAY
C NpaBoM, He06XOAMMO YeNnoBeKa pacCMaTpuBaTh CKBO3b MPU3MY €CTCCTBEHHBIX, T.e.
HeoTbeM/IEMbIX MpaB, Cpeay KOTOpbIX (yHAAMeHTaNbHOe 3HaueHWe UMEHT MpPaBo Ha
€B060AY M MpaBO Ha INYHY 6€30NacHOCTb.

3. ObecneunTb MOA/IMHHYIO CBO6OAY M NpaBa MMYHOCTM BOSMOXHO B rpaXKaaH-
CKOM 06LLecTBe, KOTOpoe 06/1ajaeT OTHOCUTENTbHOW CaMOCTOSTENIbHOCTbIO MO OTHO-
LLIEHUIO K NPaBOBOMY OCYapCcTBy.

4. ABTOHOMMS JIMYHOCTM B FPaXXAaHCKOM 06LLecTBe onpesensieTcs ecTeCTBEHHO-
MpaBOBbIM CTaTyCOM rpaXAaH LaHHOro rocyfapcTsa, MHOCTPaHLEB U NuL, 6e3 rpax-
[aHCTBa, 06M1ajalLLMX HEOTLEMIEMbIMY NPaBaMUu.

5. MexayHapoaHoe MpaBo TpaHC(OpMUpPYyeTcs BO BHYTPUroCyapCTBEHHOE 3a-
KOHOAATeNbCTBO CTPaHbI U AIBASIETCA YaCTbIO ee NMPaBOBOW CUCTEMBI.

6. V\ges cnpaseMBOCTY NPUCYTCTBYET 1 B MEX/YHAPOAHOM NpaBe, Npri3HaBas Npu-
OpuTET 06LLEYENOBEYECKUX LIEHHOCTEN Hafl Y3KOKNAcCOBbIMM, OFpaHNYeHHO-HaLMOHab-
HbIMW, PENIMTUO3HLIMU, CYry60 MECTHBIMU 1 APYTMMU LIEHHOCTSIMU B MUPOBOM COOOLLE-
CTBE, [JO/HKHA aKTUBHO MPOHMKAaTb B HaLMOHAbHbIE MPaBOBbIE CUCTEMBI.

K.to.H. Conosbes O.I".
fApocnaBcKunii rocyaapcTBeHHbIN yHMBepeuTeT uM. M.I. Jemungoya, Poccus

OCOBEHHOCTUN TEXHUNKO-IOPUANYECKOIO O®POPMJIEHNA
MHCTUTYTA HEOKOHYEHHOIO MPECTYTNJIEHNA
B YITO/TIOBHOM MPABE HEKOTOPbIX 3APYBEXXHbIX CTPAH

B oTAnume OT 0TEUECTBEHHOrO YrOIOBHOMO Mpasa, KOTOpoe yCTaHaBUBAET yro-
NOBHYO0 OTBETCTBEHHOCTb He TO/IbKO 32 MOKYLUEHWEe Ha COBEPLUEHMe MPEeCTyMnieHus,
HO ¥ 3a NPWUrOTOB/IEHNE K MPECTYNAeHN0, 60bLUMHCTBO YrO/IOBHbIX 3aKOHOB 3apy-
6eXHbIX CTPaH He NpefycMaTpuBaeT OTBETCTBEHHOCTY 3a NMPUrOTOBMEHME K COBEpLLIE-
HWIO MPecTynfieHns. YTron0BHOe MpaBO MHOTMMX 3apy6eXHbIX CTpaH 3HaeT CTafuio
NPUroTOB/EHNS K MPECTYMNIEHNIO NPeX e BCEro B (hopme 3aroopa (CroBopa) ¢ Liefblo
nocnefytoLLero coepLleHns npectynneHus» [1, ¢. 20]. Hanpumep, B yrosoBHOM 3a-
KOHopaTenbCTBe VicnaHnm faeTcs cnefytollee onpefenieHue croopa: «Hanuune cro-
BOpa CYyLLEeCTBYeT, Korga Asoe unu 6osee nuL, LOroBapuBatoTcsa Mexay coboii o co-
BEPLUEHWUM NPECTYM/IEHNA U PELLAOT ero UCNonHNTb». Hapsay co croBopom vcnaH-
CKOe 3aKOHOAaTeNbCTBO YCTaHaB/MBAET OTBETCTBEHHOCTb 3a MOACTPEKATENbCTBO U
nposoumpoBaHue. Mo NpoBoKaLMe MCNAHCKUIA KOAEKC MOHUMAET «HEeMoCpeCTBEH-
HOe MOBYXXAEHNE NnLa K COBEPLUEHMIO MPECTYNieHus, KOTOpoe cnocobCTByeT orna-
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